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APPENDIX A -- CUSTODY AND PARENTING TIME SUBCOMMITTEE REPORT

Our subcommittee has drafted three proposed Rule amendments and comments that we
believe will help iminate adversaridness and partisanship during the parenting evauation
process. They also propose separation of the process of mediation from parenting evauations,
and more redigtic timetables that we believe will facilitate mediations and reduce posturing.

We as0 have consdered custody/parenting criteriain dl fifty states and incorporated in this
report discussons of factors we believe should be consdered in parenting eva uations which we
believe are related to the New Jersey statutory criteria. However, for reasons discussed in this
report, no Rule revisonsin this regard are recommended.. Another proposed Rule dso
ubgtantidly revises child interviewing requirements and makes such judicid interview of children
discretionary with the Court.

Bifurcation of Custody Mediation and Evauation

Weinitiated exchange of correspondence and persona and telephone conferences with
severa mentd hedth professonas who are routindy employed by lawyers and Courtsin
connection with parenting issue evaluations. The names and addresses of these professiona's
are =t forth in Exhibit A attached hereto.

Our interaction with the menta health professonas raised for us an issue that we had
not considered when we prepared our subcommittee agenda at the beginning of theterm. The
Rules, asthey now stand, provide that where there is a genuine and substantia issue asto
custody, the Court must refer the case to mediation, in accordance with the provisonsof R
1:40-5. SeeR 5:8-1.

Disolution Standard 14(B) and Matrimonia Rule Implementation Recommendation

15(B)) provides that the genuineness of a custody dispute is to be determined at the first Case



Management Conference’. The pertinent Dissolution Standard and Recommendation sets forth:

Unlessthereisaggnificant changeis (9¢) circumstances, the determination of a
genuine custody dispute should be determined at the Case Management
Conference and not be raised &t alater date.

The Specid Matrimonid Commission Report and the Rule Implementation
Recommendations of the Conference of Family Presiding Judges concluded that R. 5:8-6 was
unmanageeble, in requiring that a custody hearing should be scheduled no later than three
months after the last respongve pleading. It recommended that the time period should be
increased to Six months, but we are not aware that this change has been adopted. Moreover,
there is no tolling of this date by virtue of areference to mediation. In other words, while the
mediation process unfolds, S0 too does the time period for completion of the custody evauation
and scheduling of the hearing dete.

The experts we taked with uniformly agreed that it was inappropriate both to mediate
and to perform a custody evauation a the same time. We pointed out to them that in view of
the court timetables for completion of reports, and the mandatory nature of Best Practices
procedures and time limits, lawyers had no choice but to commence both at the sametime. If
they did not, they would be faced with losing the ability to obtain an gppropriate custody
evauation and discovery before the hearing.

The menta hedth professonds believed that many people were not emotiondly ready

to ded with cugtody issuesin the three to sx month time frame. They dso fdlt that the

! These standards areincluded as Exhibit J to our final report. They arereprinted from AThe Conference
of Family Presiding Judges Presentsthe Family Division Report on Best Practices and Standar dization to
the Judicial Council ) July 30, 1999.



gpproaches of mediation and evauation were completely different. Mediating litigants were
encouraged to be open, to compromise, and to be vulnerable.  Litigantsin the midst of
evauations were encouraged by the nature of the process to be advocates for their position,
and necessarily guarded in an atempt to achieve their objectives.

The experts uniformly bdieved that an evauation should not sart until mediation had

been unsuccessful. They analogized the process by which divorcing couples are ready to ded

with such gut-wrenching issues as care and timesharing of their children to aAgrieving process).

It is analogous to the grieving that occurs in connection with degth of aloved one. A cherished
relationship has died; the constancy of interactions are no longer in place. The professonds
believed that passage of time eases grieving and anger and enables people to gpproach
parenting issues more rationaly and cooperatively. They believe the process should take longer
and that Athe Court:=s ing stence upon precise dates interfered with people=s needs). One even
used those precise words.

The experts dso believed that the mediation process generally should take three
months, unless there are cases that clearly have no chance of resolution. We informed them that
we did not believe the system would alow such a period for Aemotiona processngd. The
expertsindicated, at abare minimum, Sx to eight weeks were necessary for mediation before
eva uations should commence, unless for other reasons mediation was stopped. We were
surprised at the intensity of these expressed convictions. When we asked why they had not
brought this to the attention of the judiciary before, they replied, Ano one had asked beforel.

The subcommittee believes that the Rules should clearly indicate that evauations should

not commence until mediation has been concluded. We have proposed a Rule that facilitates



this objective. The current Rule provides that a custody hearing must be set within three months
of the last responsive pleading. Since the genuineness of custody is not determined until the first
Case Management Conference, which usudly occurs thirty days after the last responsive
pleading, that is the time when a custody dispute is usudly submitted to mediation.  Therefore,
pursuant to the current Rules, two months would be left, both to mediate and to conduct
custody evduations, beforetrid. Thisis completely unredistic and, according to the menta
hedlth experts consulted, counterproductive.

The subcommittee believes that the sx month hearing date recommended by the

Dissolution Standard and Implementation Rule, should be set from the date of the last

responsive pleading. The subcommittee dso believes litigants should be encouraged to identify

parenting issues and to commence mediation as soon as possible so that processis given as
much time as possible to air and to resolve issues. However, the subcommittee does not intend
that mediation mug last the entire three month period. The proposed Rule amendment is not
intended to take precedence over R 1:40-5(b) and R 1:40-4(f). The proposed Rule setsforth
atime period during which mediation should be completed, with a provision to extend same for
appropriate cause. The subcommittee believes that initial and subsequent Case Management
Orders must track these timetables so that case control objectives are satisfied. The proposed
Rule and Comment are set forth as part of Exhibit | to thisreport.

Children Interviews

In our investigation and discuss ons we sought to revidt the issue of judicid child
interviews in custody and parenting cases, a controversa issue that has engendered judicia

debate. See Mackowski v. Mackowski, 317 N.J. Super. 8 (App. Div. 1998).



Thistopic engendered lively discussons. All of the experts with whom we consulted
were of the view that how young children say things and act is frequently more important than
what they say. Of course, that is not dways the case, especidly when the children are older
and more intellectualy developed or precocious. One expert - - who was vehemently opposed
to judges interviewing children - - was concerned that children who were interviewed by judges
developed the view that their comments or slence effected the course of their parents and their
lives. This concern was expressed as wdl by Judge Kestin in Mackowski v. Mackowski,
supra, 317 N.J. Super. at 15.

The subcommittee believes the problem with child interviews is difficult. Legdly, a
child=s preferences must be consdered by a court when assessing custody. That statutory
direction has been implemented by Court Rule which requires a court to interview children who
are a least seven years of age and gives the court discretion not to do so if the children are
benegth the age of seven. See R 5:8-6.

However, the statute does not have the same direction. The Statute does not require a

court to interview achild. The current verson of N.J.SA. 9:2-4 amply requires the court to

consder the preference of a child when of sufficient age and capacity to reason so asto form an

intelligent decison. The prior verdon of N.J.SA. 9:2-4 required the trid judge to conduct the
interview of the child and a0 Ato give due weight to the child-s preferencel. See Lavinev.
Lavine, 148 N.J. Super. 267, 271 (App. Div. 1977). The statute does not require or entitle
the child to aright to express an opinion to Athe finder of fact and ultimate decison maker() as

suggested in Mackowski v. Mackowski, 317 N.J. Super. 8, 12 (App. Div. 1998).



The amplefact is that few judges are equipped, regardiess of ther involvement in
enhanced judicid training (See Mackowski v. Mackowski, supra. 317 N.J. Super. at 13),
appropriately and effectively to interview a child without extreme discomfort being caused for
the child by virtue of either the awkwardness of the judge or the circumstances of the interview,
e.g. in chambers, robes, etc.

We bdlieve that mentd hedth professonds are best trained to observe interaction
between children and parents and to obtain information about the child-s preferences. Despite
the concernsin Mackowski that the reiance upon child interviews by experts will concede fact
finding responsbility, the subcommittee believes that experts opinions about a child-s
preferences are never conclusve and are subject to cross examination and find determination
by the court. We dso agree that a court should not be deprived of interaction with the child, if,
initsdiscretion, it concludes that it wishes such interaction. Both views can be accommodated
by making clear in the Rule that the court does not have to interview achild and in its discretion
may decline to do so, so long as its reasons for declining are stated, on the record before trid.
Sinceinterviews of children seven years and older are no longer mandatory, it seemsfair that
ordinarily the Court decide reasonably before trid whether to interview the child(ren), unless
thereis good cause to do otherwise. The precise time of any child interview shdl be as the
Court in its discretion determines.

Custody Standards and Criteria

The subcommittee decided to undertake an examination of custody criteria satutes and
lawsin dl fifty states. This research project was a substantial undertaking and was completed

with the gaff assstance of the law firms of two of our members. In reviewing the satutory



criteriafor dl 50 states, we identified 49 separate criteria. Not dl criteriawere consdered by
each sate, but we were able to identify 49 criteriaby reviewing dl date Satutes. In completing
this mammoth research project, we have, in addition, compiled a compendium of the statutes of
each state, which is not attached because of itsSze. However, attached as Exhibit B is a dot
chat identifying dl states in dphabetical order and the criteriawhich they consder. Many of
these criteria are redly variations of the same theme. In other words, different states use the
same or an anaogous concept, but articulate it differently. Attached as Exhibit C are 11
conceptud criteriathat are summaries of criteriathat gppear to be most commonly found in
datutes of other states, identified by state.

The subcommittee sdlected four additiond factors which it believed pertinent for
congderation in connection with custody disputes.  These factors include the following:

1 The strength and hedlth of the psychologica bond between dl partiesinvolved
(interaction and rdationship of the child with his parents and siblings);

2. Parenting capacity, including the psychologica and physica hedth of each
parent, and their commitment to providing the child with shelter, food, clothing, medica
treatment, and education. (fitness of the parents; needs of the child).

3. The needs of the child, including hedith, physicd, emotiond, socid, rigious and
educationd (the needs of the child).

4, The gppreciation of the role of the other parent in the child-s upbringing,

including any dienation that has been fostered by one parent or the other. (Parents willingness

2 The current New Jersey statutory criteria which are analogous are set forth in parenthesis.
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to accept custody and any history of unwillingness to alow visitation based upon substantiated
abuse).

Although the subcommittee believes that these factors are integrd to the New Jersey
satutory criteriaand are appropriate for consderation, we are mindful of disagresment among
the full Practice Committee as to whether it is permissible by Court Rule to gppear to anend
subgtantive statutory law. Some of us did not believe that a Legidative amendment was
necessary to direct attention to these concepts, al of which reasonably can be construed to be
integra to consideration of the enumerated statutory criteria Moreover, the Satutory criteria
specificaly references that courts are not limited to the identified criteria, but may consder other
relevant factors.,

In addition, the menta hedlth professonas with whom we met and talked agreed that it
would be important for these factors to be considered in connection with parenting evauations
and decisions.

However, because of the significant consensus againgt the concept of suggesting
congderation of such factors by Rule amendment, the subcommittee has chosen not to make
such arecommendation. We do wish to emphasize that we believe such factors are directly
pertinent to issues that must be reported on by mentd health professondsin the event resolution
fals

The Evauation Process, Callection of Data and Number of Evauators

In connection with its work, the subcommittee reviewed the guiddines for parenting
evaudions of various groups. Attached hereto as Exhibit D are the Specidty Guiddines for the

Board of Psychological Examiners of New Jersey. Attached as Exhibit E are the 1994



Evauation Guiddines of the American Psychologica Association. Attached as Exhibit F are the
Guiddines and Practice Parameters for Child Custody Evauations of the American Academy of
Child and Adolescent Psychiatry.

The subcommittee is aware that the New Jersey Psychologica Association formed a
forensic committee to study these procedures and thet that forensic committee requested that
the Board of Psychologica Examiners adopt the less rigorous guiddines of the American
Psychologica Association in replacement of the New Jersey Specidty Guidelines. After
reviewing al guidelines we concluded there was no significant conceptud difference between
them. Although the specidty guidelines are more detailed and probably present greater
opportunity for cross examination, we believe that the 1994 guidelines of the America
Psychologicd Association and the Practice Parameters of the American Academy of Child and
Adolescent Psychiatry cover the same adjective and substantive procedures. We believe the
guidelines of these organizations identify mental hedth and psychologicd issues and procedures
that the court should be aware of and consider in discharge of their discretion relating to
parenting issues.

However in reviewing the guidelines of these organizations and in discussons with the
psychiatrists/psychologists and socid workers with whom we interacted, our own experiences
asjudges and lawyers were confirmed. Custody eva uations are traumatic for adults and
children and the fewer that have to be conducted the better. Moreover, dthough the
subcommittee initidly thought thet the trauma of the process for children could be eased by
having the children meet once with al evauators, the experts believed this would not be

productive because there would be a potentia for substantid intimidation of the children



involved. Such a procedure was perceived by them to have a potentia impact on the nature of
the data collected.

Thereis no question that the vast body of menta hedlth literature supports the view that
the more involved the evaluation process, the more traumdtic it is for children. See AHigh
Conflict Custody Cases. Reforming the System for Children Conference Report and Action

Pani, Family Law Quarterly, Volume 34, Number 4, Winter 2001, p. 593 conference

sponsored by the American Bar Association Family Law Section and The Johnson Foundation,
Wingspread Conference Center, Racine Wisconsin, September 8-10, 2000, attached hereto as
Exhibit G. Although this traumamay be short term, and may be necessary for a greater long
term good (designation of the proper parenting/custodian), neverthel ess the subcommittee
believes there are sufficient countervailing concerns to direct experts to perform grictly non

partisan evauations.  After dl, thisis precisely what the professond sandards of mentd hedth

groups require, regardless of by whom they are engaged.  The subcommittee dso bdieves that

if the experts make different recommendations, the court may direct them to confer to attempt
ether to reach resolution on dl or a portion of the outstanding issues, or to make a common
recommendation.

Public policy encourages resolution of disputes between litigants. No whereisthis
policy more important than in connection with disputes between parents about their own
children. Encouraging communication between experts will foster resolution by litigants and
minimize judicid involvement. If resolution isimpossble, and trid must occur, the Rule provides
that before that day arrives, thereis potentid for full didogue about differencesin an attempt to

resolve issues or foster acommon recommendation.
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| ssues Reserved

The subcommittee was interested in studying the use of audio and videotapesin
connection with custody evauations in afurther effort to minimize the frequency of necessary
interviews. It was thought that such audio and/or videotaping might reduce the evaduation
sessons. However, there was great reservation expressed by many of the experts with whom
we interacted about the use of video and recording devices. Although the experts acknowledge
the law authorizing audiotaping in B.D. v. Carley and Sackowitz, et. al, 307 N.J. Super, 259
(App. Div. 1997) and the implicit approva for psychologists to use video taping as set forth in
the Comment to Guideline7 of the New Jersey Board of Psychologica Examiners Specidty
Guiddines, nevertheless there were concerns expressed. We had intended to investigate how
these issues were handled in other states and further to survey psychologicd literature with
respect to sudies that may have been done regarding video and audiotaping of evauation
sessions. Unfortunately we have been unable to complete thiswork and, at this time, therefore
are unable to make a recommendation to the full Committee within thisterm. We do suggest
thisissue be reserved for further review during the next term of the Practice Committee.

We have done substantid research on the distinction between functions served by
attorneys appointed for children as opposed to guardians. Although our interim report provided
alengthy analyss, we believe much additional work is required before we can decide whether a
further recommendation should be made to the full Committee concerning the ditinctive roles of

attorneys and guardians for children. Therefore we recommend that this issue too be reserved
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for continued study and consideration by our subcommittee in connection with the next Practice
Committee term.

The full Committee expressed concern about R 5:8-1, insofar as probation officers are
authorized to conduct custody evauations. Thiswas not an issue we initidly contemplated or
discussed and the appropriateness of that practice continuing is another issue we believe should
be reserved for investigation in the next term.

Findly, one of the full Committee members was offended by the notion that a Court=s
expert=s report should be given to the Court. Although that provison has been in the Rule for
many year, it was the perception of that Committee member that such a report was hearsay
and, therefore, not properly presented to the Court. Thisissue, too, can be addressed during

the next sesson.
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1. Needs of the Child, Considering Health, Physical, Emotional, Social, Religious,

Mental and Educational Needs

Physncal, emotional, mental, rellglous, and social needs of the child
19 STATES

Education and medical needs of child
9 STATES

Happiness and welfare of child
1 STATE

Potential disruption of the child’s social and school life
2 STATES

2. Child’s Preference, Considering Age, Capacity and Gender

Wishes of child
40 STATES

Age and capacity of the child
28 STATES

Gender of child
4 STATES

3. Stronger, Healthier Psychological Bond Between All Parties Involved

Love and affection existing between the child and each parent
19 STATES

Interaction and inter-relationship of the child with child’s parent(s),
the child’s Siblings and any other person who may significantly affect
the child’s best interests

23 STATES

Quality of child’s relationship with the primary care provider, if
appropriate, given the child’s age and development
1 STATE T T




Parenting Capacity and Desire

Capability and desire of each parent to meet child’s needs
7 STATES

Wishes of child’s parent or Pparents as to custody
22 STATES

Sincerity of each parent’s request
1 STATE o

Parents’ ability to financially support a custody arrangement
2 STATES

Willingness and ability of each parent to maintain a close and
continuing relationship with the child
2 STATES

Commitment to Providing a Child with Food, Clothing and Shelter

The child’s adjustment to home, school and community
23 STATES : - ‘ ‘ (/1.

Capacity and disposition of each parent to provide the child with
food, clothing, medical care and other materials
6 STATES

Past. Present and Future Home Environments Provided by Parties

Length of time the child has lived in a stable, satisfactory environment
and the desirability of maintaining continuity

14 STATES

Respective home environments offered by parents

10 STATES : -

Whether present or past living conditions adversely affect child
3 STATES

The permanence, as a family unit, of the existing or proposed
custodial home or homes

6 STATES

Intention of either parent to relocate residence of the child
2 STATES




Past, Present and Future Availability of Parents

If one parent, both parents or neither parent has provided primary
care of the child or extent cared for by de facto custodian
10 STATES :

Past and present compliance by both parents with their rights and
responsibilities to their child
5 STATES

Amount and quality of time each parent has spent with the child in
the past, any necessary changes to the parent’s custodial roles and any
reasonable lifestyle changes that a parent proposes to make to be able
to spend time with the child in the future.

3 STATES

Number of children
4 STATES

Determination of parent that has had continuity of care prior to
separation
6 STATES

Which parent has best parenting skills and whiich has ‘willingness and
capacity to provide primary childcare
4 STATES

Employment of parents and responsibilities of that employment
5 STATES .

Availability of public or private childcare services
1 STATE

Appreciation of the Role of the Other Parent in the Child’s Upbringing

Desire and ability of each parent to allow an open and loving frequent
relationship between the child and the other parent
29 STATES

Parent’s respect for other parent’s rights and responsibilities
including the right to privacy
1 STATE

Effect on child if one parent has sole authority over the child’s
upbringing
2 STATES




9. Cooperation & Communication

Cooperation and communication between the parties and whether
either party unreasonably refuses to cooperate or communicate with
the other party

12 STATES

Whether either parent has failed to make all child support payments,
including arrearages, that are required of that party pursuant to a
child support Order under which that parent is the obligor

3 STATES

Credibility, conduct and stability of parents
1 STATE -

Nature and extent of coercion or duress used by a parent in obtaining
an agreement regarding custody
1 STATE

Personal associations
1 STATE

™

The inaking of false ailegaﬁoﬁs not made in goof faith, by oné parent
against the other, of harm to a child ‘
3 STATES

10.  Physical & Psychological Health of Each Parent, Considering Dan ers of Either

Parent, Including History of Domestic Violence and Substance Abuses

Any evidence of domestic violence, child abuse, or child neglect in the
proposed custodial household or a history of violence between the
parents

41 STATES

Evidence that substance abuse by either parent or other members of
the household directly affects the emotional or physical well-being of
the child

Mental and physical health of all individuals involved
25 STATES

Criminal conviction
3 STATES




11.  Values and Morality

Moral fitness of each parent, insofar as it affects the welfare of the
child : :
9 STATES

E—

Child’s cultural background
1 STATE

T

Age, character and stability of parents
3 STATES

Causes for dissolution of the marriage or legal separation .

2 STATES . .

Lifestyle/sexual relationship
1 STATE .
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L. RESPONSIBILITY

A. Psychologists provide comprehensive, objective,
and impartial custody/visitation evaluations in order to
pmvideinfomﬁontotheeourtortom:nenwhich
assists in making decisions as to custody/vistitation
arrangements that will best provide for the needs of
the minor child(ren) involved.

B. Psychologists understand that their client is con-
sidered to be the child(ren) and their evaluations are
conducted in compliance with | legal standard of the
best interests of the child/Paychologists comply with *
this standard regardless of specific contractual rela-
avoid bias by making every reasonable effort to collect
dmﬁvmaﬂrdmmmmmrdlmofthelpedﬁc
party(ies) requesting services from the psychologist.

D. Psychologists® responsibility encompasses their
own conduct and the conduct of those whom they
directly supervise.

E. Paychologists conducting a custody and visitation
evaluation make a reasonable effort to ensure that their
services and the products of their services will be used
in a forthright and responsible manner.

F. Psychologists are aware of their responsibility for
the welfare of the families they evaluate. .

Commentary

1. RESPONSIBILITY

B. Due to the potential problems posed by the
adversarial process, and in arder to avoid bias or the
appearance of bias, psychologists carefully consider the
namofthemnmcmdmentwhentbeyime
to conduct a custodyrvisitation evaluation. -

1. Most Preferred Practice: Psyd:olommke a

reasonable effort to secure a‘court appointment by the
judge.!fthejudgedmnmeonuathepsycbologist,
. the psychologist can request the contacting attorneys
'orclient.stonumpttnmnge.aeourtappointmen&

2. Preferred Practice: If 8 court appointment is not
obtained, psychologists make a reasonasble effort to be

3. Acceptable Practice: If not court-appointed or

seleaedbydlanomeys.pcychologmspuﬁdpmina
custody determination on behalf of one adversary,

1




while maintaining their obligation to serve the best
interest of the child. .
D. Psychologists recognize the obligation to train of-
fice staff who have contact with clients in a custady
evaluation to understand and administer all policies
and procedures, be able and willing to answer all ad-
uinistrative questions, and be able to schedule appoint-
ments. If such training is not feasible, psychologists
recognize the obligation to instruct office staff to refer
all calls to the psychologist who deals with them direct-

iy. .

evaluation of a family which has already ‘been

evaluated. Multiple evaluations, particularly of chil-

dren, can be sources of stress. Psychologists seek to
minimize unnecessary stress by using alternative.
procedures when appropriate. Psychologists asked far
a second opinion use their professional judgment and
may, in appropriate circumstances, select’ such
procedures as case record review rather than re-ex-,
amining the child(ren) or family.

Guidelines

2. COMPETENCE

A. Psychologists who provide custody evaliiation in-
formation to the court must be licensed. Permit holders
may not be utilized as evaluators in custody cases.

B. Psychologists who provide custody evaluations to
the legal system have a level of general expertise in
the following areas: child growth and development;
parént-child bonding; scope of parenting; adult develop-
“ment and .psychopathology; family functioning. -

C. Psychologists recognize that allegations of acts of
abuse by either parent or allegations of impairment of
either parent require specislized knowledge and
assessment skills above and beyond the general ex-
pertise required in custody evaluations. If the allega-
tions involved fall outside the area of expertise of the
‘psychologist. the psychologist recognizes the obligation
to obtain the necessary training and/or supervision in
this area or to decline to perform the evaluation. Al-
legations involving the following areas require ad-
ditional education or training, knowledge, and ex-
perience: physical. sexual, or psychological abuse of
spouse or children; neglect of children: alcohol or

substance abuse which impairs the ability to parent; .

medical physical/neurological impairment of either
spouse’s caretaking ability. Any and all such allegations
should be taken seriously and evaluated independently

2.

regardless of the source or circumstances in which they
arise.

D. Psychologists recognize the need to maintain
scientific objectivity and to resist allowing personal
values and beliefs to influence the evaluation. They
identify the problems to which a child is exposed as
a product of lifestyles and/or values which are different
from those of the psychologist or from the dominant
culture related to ethnicity, race, religion,
socioeconomic status, or sexual orientation.

Psychologists recognize the obligation to acquire

spedﬁc_wrrént scientific knowledge regarding diverse
populations, especially as it relates to child-rearing is-

sues.
. E. Testing Expertise

Psychologists employ only those test procedures
which they are competent to administer and the con-
struction/interpretation of which they understand.

F. Legal Knowledge .

L. Psychologists conducting custody and visitation

evahuﬁnnspmnmsomblelevelothowlzdpmd .

understanding of the legal standards which govern
their participation as experts. )

2. Paychologists conducting custody and visitation
evaluations possess a reasonsble level of knowledge and

understanding of the legal standards governing de- .

3. Psychologists conducting custody and visitation
evaluations remain subject to all laws governing
psychologists in their work. This is true even if the
psychologist is court-appointed.

G. Consultation

Psychologists recognize the need to seek consultation
as appropriate to ensure that their work meets
professional standards of service. -

Commentary

B. General expertise

L. Knowledge of child growth and development.
Psychologists possess current scientific knowledge and
assessment skills pertaining to cognitive, personality,
social, phyaia_l and skill development. Psychologists are
competent to identify developmental dysfunction.

2. Kx.xowledge of parent-child bonding.
Psychologists possess current scientific knowledge and
assessment skills pertaining to attachment processes.
Psychglog:.s_ts possess knowledge and assessment skills
regarding the quality of bonding, effects of disrupted

3
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attachments/separations, rebonding, changes in bond-
ing, and the relationship of the child's sense of time
to separation issues.

3. Knowledge of the scope of parenting.
Psychologists possess current scentific knowledge and
assessment skills pertaining to the extent of parent
involvement, parental capacity to provide for the child's
physical needs (food, clothing, shelter, safety, health)
and psychological needs (general welfare/happiness,
love, security, affection, valuing the child, attunement/
responsiveness, moral development, individuation,
autonomysindependence, intellectual stimulation/
academic support, peer/family socialization). -

4. Knowledge of adult .development and

psychopathology. Psychologists possess current scien- .

tific knowledge and .assessment skilis pertaining to
perents’ intellect, personality, and dmotional dysfunc-
tion. Psychologists assess only those functions which
relate directly to the capacity to parent.

§. Knowledge of family functioning. Psychologists
possess current scientific knowledge and assessment
skills pertaining to family systemyalliances, and avail-

ability and appropriateness of social support systems .

available to each parent.
C. Expertise Related to Allegations of Abuse or Im-

pairment

1. Psychologists conducting evalustions in which
allegations of domestic violence or child abuse arise
possess current scientific knowledge and assessment
skills pertaining to the nature, types. and psychological
sequelae of domestic violence and of child abuse. Cur-
rent scientific knowledge about victimization, trauma
responses. and special syndromes pertaining to these
areas is particularly helpful. - . .
legal issues often combine to produce denials of the
extent or impact of allegations regarding many of these
special issues by the alleged perpetrators. Psychologists
recognize that many of these allegations involve ind-
dents eccurring only in private. In addition, abuse with-
in a family suggests the presence of intimidation which
can- affect the results of the custody evaluation,
especially in, but not limited to, such areas as: the
child’s stated custodial preference, the personality and
functioning of the alleged assailant and victim, and the
nature of appropriate visitation arrangements. There-
fore, psychologists recognize that specializred
assessment techniques may be necessary.

2. Psychologists recognize the obligaticn to

evaluate thoroughly all allegations which call into ques-

4

tion the safety of each child in each home. A child is
unsnfeifhelsheissubjecttonbuse.neglcct.unmfe
conditions, and/or is a witness to the abuse of others.
Psychologists recognize the fact that ‘allegations
of domestic violence, child abuse and negject, alcohol
and substance abuse, and impairment made “after a
separation should not result in disregarding such al-
legations simply as retaliatory. Further, it must be
recognized that such allegations are, on occasion, made
byanacmsedabusermretalimagaimttheaccuser.
Psychologists recognize the need to evaluate the
mﬁmofaﬂpartiumkingabﬁsedlegaﬁpn& )

Psychologists recognize that, even after a thor-
ough evaluation, ‘'unanswered Questions regarding al-
legations of abuse may remain_ Psychologists recognize

D. Psychologistsd:h‘nl:ttﬂowthdrmvalnumd
opinions concerning chi -rearing to contaminate their
onlyonthehuisofwbncnnbelegiﬁmnelyinfeﬁed
ﬁvmenhuﬁondaranndonthebdsofwhnishown
in the scientific literature.

E. Testing Expertise

Psychologimdonotre!ysolelyuponthemum
of computerized narrative reports of assessment de-
vices without exercising an independent capacity to
interpmmyieldedbythemsure.l’tychnbgisu
should not rely on formulae or recommendations con-
tained in computerized narrarive reports in a.
mechanical manner without incorporating them into an
independently formulated clinical context, including

i ses where applicable. . NI

ﬁzrthzr.psychologistsrecognizethntherem,mr-
renﬂyanumberofsedeamdother’pweédursonthe-‘
mrkztthatpurpontobeable:oidenﬁfythetp-
propriate parent for placement of a child in divorces ..
custody disputes. Psychologists do not rely on con-

ions generated or suggested by these instruments
without-maingthemagainsttheirmindependznt
findings based upon other sources of data
Psychologists recognize that the ultimate responsibility
for interpreting the meaning of test resuits and their
relevance to parental capacity rests with the
psychologist and not with the formulators of the com-
puterized narrative report or custody assessment
procedure, regardless of how authoritative the cutput
of such instruments may appear.




F. Legal Knowledge
(See Appendix for status of rules, statutes, and case
law as of 1993.)

1. Two roles are possible for a psychologist con-
ducting a custody:visitation evaluation: assistant to the
fact-finder or expert witness. As assistant to the fact-
finder, the psychologist gathers data not otherwise
available to the court and relates the data to the ques-
tions presented in the custody issue(s). As expert wit-
ness, the psychologist interprets evidence slready
presented, relating that interpretation to the questions
at issue. _ 4 '

2. Psychologists notify the Division of Youth and
Family Services when a suspicion of child abuse,
physical or sexual, or neglect arises in the course of
an .evalaation. Similarly, psychologists remain subject
to duty-to-warn obligations if an imminent danger ex-
ists to any identifiable person. .

G. Psychologists recognize that referral to and/or
consultation with other specialists is appropriate in
cases where the diagnostic and/or clinical issues fall
outside the scope of the psychologist's expertise. Such
specialized aress include, but are not limited to:
neuropsychology, medication management, physical
disabilities, educational problems, medicai problems.

Guidelines

3. RELATIONSHIPS
A. Role of the Psychologist
I‘hepsychologisthasanobligationtodarifyvvith

aupar:ies,;nomeys.andtheeourtthemnmofthe_

contractual agreement and hisher role as an objective
evaluator, irrespective of the contractual arrangement.
B. Dual Relationships
Under no circumstances should a treating
psychologist agree to assume the role of evaluator,
Under special circumstances, usually under a court
order and with the consent of the client, a psychologist
whose initial involvement with the case hes been as an
evaluator may agree to function subsequently as a ther-
apist. If the psychologist/therapist is required to report
hacktotheconn.thenmofaﬂamngementlnd
limitations on confidentiality must be explained to all
C. Communication
All communication with parents or attorneys is
conducted ia such a manner as to avoid bias or other
impropriecy or the appearance thereof. A psychologist
appointed by a court or designated jointly by the parties

6

assures that both parties are kept informed of sxgmﬁ
cant written or verbal communication to them
presented by either party or party's attorney.

Commentary

3. RELATIONSHIPS
A. Role of the Paychologist

Psychologists inform the contracting attorney(s)
that their role is to serve the best interest of the
child(ren), regardless of who contracts for the services.
Psychologists inform attorneys that no guarantees can
be made to support hivher dient's goals.

ogists obtain a copy of the court order, if

th;re g:::ne. prior to beginning the evaluation.

dién:permissionoreounotdet.to_obtainnsmuch

~ information as possible about the family in question.

C. Communication . -

com.‘ppom psychologists avoid or stnve to -

bythzcourt.Communicuﬁonfromthepsychologistto
theluomeyduﬁngthemuneoftheeulu;ﬁonis
limited to the psychologist’s request for information or
notification of delay in the process. Any substantive
communications from attorneys to the psychologist are
in writing with notice given to the other "party.

K selected by both actorneys without court ap-
pointment, psychologists communicate any substantive
inf?mtion to both attorneys simultanecusly, either in
writing or through a conference call. If retained by one
party, psychologists restrict all commuinication. to that -
party.

Pt_ydt?logists recognize the obligation to use their

1o providing feedback to anyane involved in
the evaluation. Psychologists understand that feedback.
when provided, should be shared with both parties.

7




Guidelines

4. THE COURSE OF THE EVALUATION
A. Informed Consent

Psychologists recognize the obligation to explain
thoroughly the purposes and procedures of the custody
evaluation to the parties and/or their attorneys before
beginning the evaluation. If court-appointed, and coop-
eration from the parties is not forthcoming, the
peychologist should inform the court and seek resolu-
tion of the problem before proceedmg

B. Fees

1. Psychologists recognize the obhgatxon to set fees
in 2 manner which .is consistent with (1) provtdmg
adequate compensation for the level of service needed
to comply with professional standards and (2) to avoid
financial exploitation of the client. Pgychologists make
a reasonable effort to provide continuity of service to
cases which return under changed financial circum-
stances.

2. Psychologists make all parties involved fully
aware of their fee srrangements.

3. Psychologists recognize that contingency fees
are unethical, giving the appearance of bias and poten-
tially jeopardizing the psychologist's neutrality.

4. Psychologists provide complete documentation
for all fees, itemizing time, charges, and services as
sppropriate.

C. Scheduling Appointments

{. Psychologists recognize the need to conduct and
complete a custody/visitation evaluation in a timely
manner. -

2. Psychologists recognize the obligation to bal-
ance contacts with parents in such 'a manner that
impartiality is ensured and bias or the appearance of
bias is avoided.

D. Delivery of the Evaluation/Report

“The final report is delivered to the partyiies) who
contracted with the psvchologist. If the evaluation is
conducted pursuant to a court order. the report is
delivered to the court. If the evaluation has been con-
ducted pursuant to attorney request. it should be de-
livered to the requesting attorney.

Commentary

4. THE COURSE OF THE EVALUATION
A. Informed Consent
Psycnologists recognize that their initial involve-
ment tn the case creates the parameters of the evalua-

8

tion. Psychologists enter the case in such 2 manner as
to convey respect for the parties involved. interest and
compassion for their situation and honesty in com-
municationts) with them. Psychologists are aware that
the therapeutic effect of the evaluation experience upon
the family can be profound, even though they are not
playing the role of treating therapist.

It is advised that psychologists provide a set of
written guidelines for the parents which will assist
them in understanding the nature of the custody
evaluation and the implications of their agreement to
participate. These guidelines should include, but are
not limited to, the purpose, procedures and methods;
charges, limits of confidentiality, special policies per-
taining to issues such as cancelled and/or missed ap-
pointments, and other relevant matters. Psychologists
pmmmmvolvedpm«byhamgmwmew
the guidelines, and by ngmng the guidelines and ob-
taining both parents’ signatures.

B. Fees

1. Psychologists decline a case and mseke ap-
propriate referrals if mutually satisfactory fee arrange-
ments cannot be made in advance. ‘

. 2. Psychalogists accept payment of fees by retainer
or by a pre-arranged fee schedule. Psychologists under-
stand that retainer fees protect them from non-pay-
ment and they may decline a case if retainer arrange-
ments cannot be made. If a partial retainer is accepted,
psychologists clearly inform the judge, attorneys, and/
orpmofthescheduleforpavmentofthemnder
and of the contingent relationship between complete
pavment and final delivery of services. Psychomglsts
inform judges, attorneys and parties that payment in
mofthenuonableesnmteuexpectedifdehm .
of services unforeseeably exceeds that anticipated.

Pnchologstsinfomjudgn attorneys snd parties that

unused fees will be refunded as soon as possible upon-
completion of the evaluation.

If payment by fee schedule is accepted.
psvchologists provide a complete explanation of the
expected per-visit pavment or ather scheduled costs.
Psy-*slogists may require payment for the report prior
to its delivery.

Psychologists may bill the estimated amount for .
court testimony.in advance of scheduled court appeear-
ances when possible. Psychologists can require pav-
ment for court testimony prior to the scheduled court
appearance when possible. When prior payment is not
feasible, psychologists may require payment in a form
which- protects the psvchologlsts fees such as cash.

9




certified check. money order. attorney’s check or credit
card.
C. Scheduling Appointments

1. Psychologists accept cases only when there is
time in the psychologist's schedule to move through the
process efficiently.

If neither parent has contacted the psychologist
to begin the evaluation within thirty (30) days after the
psychologist has received notification of court appoint-
ment, the psychologist notifies the court/attorneys in
) Psychologists understand that time. frames must
be adjustable to the complexity of the data collection
process.’ Psychologists recognize the obligation to ob-
serve appropriate and realistic time guidelines to avoid
undue prolongation of the process, and to notify the
court/attorney(s) of any unususal or excessive delays.
Psychologists recognize the obligtién to schedule ap-
pointments with as much regularity ss the case permits
and in a sequence which the psychologist finds most
helpful in gathering the data. Psychologists recognize
the obligation to discuss problems in following the
sequence directly with the parent(s) prior to notifying
the court/attorney. ‘

Psychologists recognize the obligation to com-
plete the written report in a timely manner.  Delays of
more than one month from the final session are con-
sideredexessiveunlwtheremutem&ngdmm~
stances.

2. Theschedulingofmntac&witheachpmtis
dependent upon the content of the evaluation, and
reflects the specific questions in the case and the time
needed to obtain the necessary information. Therefore,
while the scheduling of contacts with each parent ddes
not automatically provide each parent with equal time,
psychologists have a clear rationale for any significant
disparities between the parties in time allocation.

D. Delivery of the Report ’

Psychologists who are court-appointed submit the
report to the judge who signed the court order.
Psychologists who are court-selected send the report to
both attorneys. Psychologists who are employed by one
attorney send the report to that attorney only.

Guidelines

$. ASSESSMENT TECHNIQUES .
A. Psychologists emplov a range of assessment
procedures, which may or may not include testing,

adequate to reasonably address the specific referral

10

questions unique to each case. Assessment procedures
should take ints account all factors deemed significant’
to the welfare of the children. Excessive testing should
be avoided.

B. Psycholagists pay special attention to the reliabili-
ty. validity, and general technical adequacy of the
psychometric instruments they employ. Projective tests
may be employed which are generally accepted by the
psychological community. The use and limitations of
any tests not generally accepted should be noted and
justified in the circumstances.

E. Whe.n allegations of abuse or impairment arise,
psychologists use special assessment techniques to ad-
dress these questions.

Commentary

5. ASSESSMENT TECHNIQUES
A. The procedures a psychologist uses include, but
are not limited to:

1. direct observations of parents, child(ren), perti-
uent extended family members, and others critical to
the case in individual, joint, and family modalities as
indicated; :

2. interviews of Pparents, child(ren), pertinent fami-
ly members, and others in individual, joint, and family
modalities as appropriate:

the parties’ intellectual ability, personality functioning,
parenting ability, and special needs:

4. home visits;

5..special techniques including naturalistic ob-
servations which allow assessment of the functioning
of the parent(s) beyond the home: - '

6..lpecial techniques including naturalistic ob-
servations which allow assessment of the functioning
of the child beyvond the home, including school:

__ 1. collection of collateral information from ad-
dltlonl.l' parties and‘or professionals, through multiple
means including, but not limited to, direct interviews.
review of reports and records, and consultation:

8. evaluations done by specializations within

11
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and the release of information. Psychologists reveal
only that information which is directly relevant to the
issues before the court and only to those persons direct-
ly involved in the case.

C. A treating psychologist recognizes the obligation
to obtain permission from the client or the client's
guardian, or to obtain a court order before releasing
any treatment records of clients involved in a custody
determination. .

Commentary

6. CONFIDENTIALITY

A. Completion of custody/visitation evaluations and
reports necessitates obtaining consent to release the
psychologist from confidentiality and privilege. In-
formation obtained during the evaluation is released
because the psychologist undertakes (1) the
responsibility to serve the best interests of the children
by communicating all relevant data in a custody evalua-
tion to the court and (2) the responsibility to maintain
objectivity by obtaining relevant data from multiple

sourcumdmmbondngmmentsbydisanmg'

them with (an)other source(s). Therefore, psychologists
explain these responsibilities to attorneyts) and clients
in language which is understandable to the clients, at
the beginning of the evaluation.

Psychologists understand that the need to disclose
normally privileged information may interfere with the
objectivity of the custody evaluation by inhibiting the
free and complete disclosure of information.

sychologists understand that such inhibitions may

~Jfise from personal and social as well as legal reasons.

since disclosure of normally privileged information cin
have legal and personal consequences. If asked by
clients to conceal information,. psychologists warn
clients that any information deemed relevant by the
psychologist must and will be revealed and advise the
clients 6f their right to privacy. Under these circum-
stances, psychologists advise clients that they may seek
further consultation with their attorneys prior to
proceeding with the evaluation. Psychologists respect
the client’s right to refuse to disclose. Psychologists
decide whether such refusal is relevant to the issues
before the court and should itself be reported.
Psychologists recognize that unique issues pertain
to limuations of the childiren)s confidentiality.
Psychologists recognize that disclosures of child(ren)'s
normally privileged statements to private parties in-

14

*
B. Psychologists maintain active control over records .

volved in the case may pose special risks to the safaty
and well-being of the child(ren). Psychologists exercise
extreme caution in revealing children’s disclosures of
abuse to alleged abusers and/or to other parties who
may support, collude, or otherwise increase the risk of
abuse. Psychologists balance this need for caution with
theconﬂicti.ngneedtonﬂowtheamsedafairop—
portunity to explain children's allegations. m
necessary, psychologists enlist the assistance

court or the Division of Youth and Family Services in
protecting the child(ren) before waiving the d:ild(ren)'g _
confidentiality. Alternatively, psychologists explain the
need for an incomplete evaluation-to the court until
it is possible to ensure that adequate protections are
in place. Psychologists recognize a particularly signifi-
cant cbligation to avoid using evaluation procedures
which would make the evaluation a threatening ex-
perience to the child(ren). Psychologists assess the like-
ly impact of evaluation procedures on the children’s

spouses’ normally privileged statements to private
parties involved in the case may pose special risks to
thenfetymdweﬂ-beingofdomaﬁcvioleneevicﬁms.
Psychologists exercise extreme caution in revesling
spousal disclosures of abuse to alleged abtisers and/or
tootherpuﬁawhommpport.wlhxde.br'otherwisg‘
inmethennkofabme.hyeholombdmthe
needformtinnwiththeneedtodlowthevwnd
a fair opportunity to explain the allegations.
Paychologists advise the alleged victim in advance when - -
his/her confidentiality will not be,mninuined"l_nd
respond to all requests for special procedures with
respect and caution. B

B. Psychologists provide judges, attorneys and the
parties to the custody evaluation with access to the

- results of the evaluation, but make every effort not to

mudm.tutbooh,mdnwmtdﬂatopmm
untrained in:their in i o ’
C. An attorney’s subpoena alone is not sufficient to
authorize disclogure of protected information, except to
the Office of the Attorney General or the State Board
of Psychological Examiners. Other than these excep-
tions, a treating psychologist resists releasing notes and
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case files which contain material that can be mis-
interpreted by untrained people. When asked for such
material, a treating psychologist makes a reasonable
effort to substitute a report instead.

elines
" 7. DOCUMENTATION

Psychologists maintain adequate documentation of
their contacts with clients and of the clinically signifi-
cant information derived from these contacts and from

which their conclusions are drawn.

Commentary !

7. DOCUMENTATION
Psychologists maintain detsiled written records. In
addition, psychologists may choose to use audio or video
recording depending upon their understanding of the
irements of the specific case or situation.

Guidelines

8. REPORTS AND RECOMMENDATIONS .

A. Psychologists advise all parties of the limits of the
evaluation results.

B. Psychologists restrict all statements and con-
clusions drawn to (1) the party or parties directly
evaluated, and/or (2) hypothetical statements based on
current accepted scientiﬁc',knowl'edge and practice.

C. In their reports and testimony, psychologists con-
sider all reasonable custody hypotheses. Psychologists
explicitly distinguish between the data and their in-
terpretation of its relevance to the custody issues.

D. Psychologists recognize the obligation to
formulate conclusions based on a reasonable degree of
psychological or scientific certainty or probability.

E. Psychologists are careful to make only those re-

commendations which are clearly based upon in-

ferences from scientific knowledge, or to qualify their
recommendations. The scientific basis of the recom-
meadations should be made explicit. ..

F. In cases tnvolving abuse allegations, psychologists
may advise the court as to scientific knowledge avail-
able concerning issues of child protection and treat-
ment.

16

Commentary

8. REPORTS AND RECOMMENDATIONS

A. Limitations of the evaluation ° instruments,
problems with reliability, and the impact of forensic -
contexts on evaluation data are explained %o all parties,
Psychologists advise the court and/or attorneys when
some questions in a custody eveluation cannot be
answered despite a thorough attempt to do so.
Psychologists advise the court and/or attorneys regard.

~ ing the factors which are responsible for the lack of

clarity (eg., age, emotional status of child, parties’
refusal to disclose), and the circumstances under which
further clarity may be obtained in the present or
future.

B. Psychologists do not make statements and/or

.dnwwndnsiomaboutpuﬁumdirealyenhuud.

C. Psychologists formulate all relevant custody
bypatheses and actively search for data which both _
oonﬁmandrefuuuchonenprdlmofthelpeciﬁc
partylies) requesting services from the psychologist.

gists present fairly all data which supports and
nﬁxtuuehamodyhypothuis. '

ruurehremlts,weu-weep:edtheoreﬁalmpodﬁom

professional certainty or probability than is the case for
8 working clinical hypothesis in the ongoing trearment
of a paychotherapy patient. Psychologists recognize
that qualification as an expert witness constitutes an
explicit recognition by the court that the psychologist’s
apﬁtymdelivermopinioninthemmrmde;
consideration exceeds thar of the lay public.
Psychologists therefore recognize that offering clinical
hypotheses as though they were scientifically valid con-
clusions is inappropriate. Psychoiogists recognize the
obligation to weigh carefully all conclusions and recom-

mendations agminst the seandard of _ressonsble

peychological or scientific certainey or probability.
In cases involving allegations of abuse, psychologists
may further draw only those conclusions about the
occurrence of abuse which are founded on adequate
scientific evidence.
E. Psychologists distinguish between recommenda-
tions as to the uitimate legal issue. which are the

17
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LEGAL BASE —GUSTODY .

L Expert Witnesses

A Court Appointment: R. 5:3-3 of the Rules Govern.

ing the Courts of the State of New Jersey sets forth
thecﬁ'cumsunmunderwhich the court appoints jt<
mmedicaLpsythologimlandsodalexpemandthe
scope of the appointment. The Rules also maintain the
ﬁghtofuchpanytoreuinhislherownexpatmm.
less of whether or not the court chooses to retain its
own expert. The rule, in jts 1993 form, is set forth here

i ducmitsimporz_aminallccsuinwhic}z

bythecnunshdlbepemmed to conduct an investiga.
ﬁoniudependgndy.mobuinhisorhurepor;&dmany
mum.mdmnymke'eonmdirecdywithmyparty
&umﬁominfmﬁonissoughtwithinthempeof
theorderofappointment.‘l'hepaniashnﬂbeenﬁded

priornoﬁee:othep'u'ﬁesand their attorneys who shall
belﬂ'ordedmopportunitytobepmsmudmbe
heard during any such communication between the
expert and the court. A request for communication with
the court may be informally conveyed by the expert by
letterortehphonicmeans. whereafter further com-
muniaﬁomﬁththecoun.whichmaybeeoudumd
infomﬂyhyoonfereneeoreonfumdl.ahnﬂlge
done oxily with the participation of the parties and their
counse

4. Submission of Report: The expert should con-
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sult with the appointing judge in order to ascertain
whether the report should be sent only to the judge
by the expert or, alternatively, sent to counsel for the
parties (or pro se litigants). The parties shall thereafter
be permitted a reasonable opportunity to conduct dis-
covery in regard thereto, including, but not limited to,
the right to take the deposition of the expert.

5. Use of Evidence: An expert appointed by the
court shall be subject to the same examination as a
privately retained expert and the court shall not enter-
tain any presumption in favor of the appointed expert’s
findings. Any finding or report by an expert appointed
by the court may be entered inw evidence upon _the
court’s own motion or the motion of any party in a
manner consistent with the rules of evidence subject

the report only to the party (or counsel) by whom the
expert was retained.
B. Evid. R. 702 provides that:

If scientific, technical. or other specialized knowledge
wﬂlmistthetﬁeroffacttoundemndtheevidem
ortodetemiueafac:inhsue.awitnmmaedu
an expert by knowledge, skill, experience, training, or
edueauonmaywsﬁfythereinintheformofmopinion
or otherwise.

C. Potential Liability of Expert: 97 N.J. 242 (1984)

In the case of Levine v. Wiss & Co., the husband
brought an action against an accountant and account-
ing firm which had been appointed to act as an “im-
partial expert.” The New Jersey Supreme Court held
thac accountants, selected by the litigants and ap-
pointed by the court to act as-an “impartial expert,”
could be held liable for negligence if the professional
has deviated from accepted standards applicable to the
accounting profession. The court held that: “One who
undertakes to render services in the practice of a
profession or trade is required to exercise the skill and
knowledge normally possessed by members of that
profession in good standing in similar communities.”
D. Privilege Issues: According to New Jersey Court
Rule 4:10-2. the parties to any litigation -may obtain
discovery regarding any macter which is not privileged

and is relevant 2o the case, However, the best interests

of the child prevail uver both the marriage counselor
f:;ﬂt;ge' M. c'!': {{..,'186 ~V.J. Super. 363 (Ch. Div. 1982),
e pevchologist’s privilege, Fitzgibbon v. Fitzgib-
bon, 197 N.J. Super 53 1Ch. Div. 1984) and Arena v.
Sephier. 201 NJ. Super 79 tApp. Div. 19835).

IL Custody

A. Introduction: The New Jersey Superior Court has
Jjuriadiction to determine the custody of children when
the parents are separated (N.J.S.A 9:2-3), pending a
mtrimoninltc&onoraﬁerentryofthedivoreejudg-
ment (N.J.S.A 2A:34-23) and after a divorce (NJS.A
9:2-1).

B. Statutory Overview:

L NJ.SA 9:2-1 through 9:2-7.2 sets forth the
mmquuidelinaforvisiuﬁonmdmtodyd&
terminations, including the following:

() Temporary Custody (NJ.SA 9:2.3): Until
the court determines final custody, the court
shall determine temporary custody based upon-

court may determine to be in the best interests
of the child (emphasis added).

(c) Factors the Court Must Consider: In decid-
ing whether to award joint, sole or other
custodial srrangements, NJ.SA 9:2-4(c)
Pprovides that the court may appoint a guardian
ad litem or an attorney or both to represent the
minor child’s interests. (See below, “Factors.”)

(d) Death of Parent Having Custody: N.J.SA.
Qﬂém&umdydoumtm_tomaﬁuﬂy”
revert to the non-custodial parent until-an
Order to that effect is entered. '

(e) Visitation Rights for Grandparents or
Siblings: NJ.SA. 9:2-7.1 confers standing to
a or sibling to request visitation in
those cases in which the parent(s) of the child
at issue is/are deceased, divorced or

2. Supervised Visitation Programs: N.J.SA

2A:12.7 2A:12-12 facilitates supervised visita-
tion by “making the facilities and members of local
community izati available to assist in court-
ordered supervised visitation.” -

3. UnifomChﬂdedyJuﬁsdicﬁonActmd

Parental Kidnapping Prevention Act: These are
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. LOomeEsUC Viuvicace Actions UV.J.OA. 2C:25-1):
(a) Visitation Provisions (N.J.S.A.
i 2C:25-13(bX3)): Any visitation Order entered
pursuant to a complaint under the Prevention

of Domestic Violence Act must protect the safety
and well being of the plaintiff and minor chil-
dren. These Orders must specify the place and
frequency of visitation and may include the de-
signation of a third party or other form of
supervised visitation. Additionally, plaintiff can
request an investigation or evaluation of the
risk of harm to the child(ren) prior to the entry

of a visitation Order. (N.J.S.A.
2C:25-23(b)3)a)). : . v
(b) Custody Pr.ov.ilions_ (N.J.S.A.

2C:25-13(b)_(1.1)): When making temporary

the non-abusive parent.” This mandate reflects
the policyletforthinthelegishtiveﬁndings
section, 2C:25-2:

“... That there is a positive correlation be-
tween spousal abuse and child abuse; and that
;llx‘ildren' even when they nrede::t themsélves

ysically assaulted, suffer and lasting
emotional effects from exposure to domestic vio-

kn@."
C.Standardn:Thz“bestinterects”ofthechﬂdm
firmly established. In ining ‘‘best interests,” the

Court considers the following factors:

1. The ‘“‘safety, happiness, mental and moral welfare
of the child.” Fantoney v. Fantoney, 21 N.J. 525, 536
(1956).

2. “Stability, love.ffaﬂ:ﬁly happiness, tolerance and
ultimately, support o independence.” In Re: Bady
M, 109 N.J. 396 (1988). )

- D. Factors: According to N.J.S.A 9:2-4, the Court

should consider (but is not limited to) the following

factors in any custody case:
LThepmnts'abﬂity}oagree.communiatemd

3. The interaction and relationship of the child with
its parents and siblings; ‘

4. The history of domestic violence, if any;

§. The safety .of the child and the safety of either
parent from physical abuse by the other parent;
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6. The preference of the child when of sufficient age
and capacity to reason as to form an intelligent de-
cision®;

7. The needs of the child:

8. The stability of the bome environment offered;

9.The quality and continuity of the child’s educa.
tion; .-

10. The fitness of the parent; .

11. The geographic proximity of the parents’ home:

12. The extent and quality of the time spent with
the child prior to and subsequent to the separation:

13. The parents’ employment responsibilities;

14. The age and number of the children. )

E. Tender Years Doctrine: Despite I;J.S.A. -“?:2-4
giving both pareats equal rights, the Tender Years
Doctrine has persisted. This doctrine embodies g
presumption that the mother’s care is ordinarily in the
child's best interests. It was endorsed in the landmark
decision of In Re: Baby M, 109 N.J. 396 (1988).
F. Joint : This is the “preferved alternative™
according to the case of Beck v. Beck, 86 N.J. 480
(1981). However, it is not appropriate in every case.
The following factors are to be considered:

1. At a minimum. both parents must be “fit” both
phzy.siully and paychologically; : .

into a requirement that the parents have an amicable
relationship. Although such a positive relationship is
preferable. a successful joint custolly arrangement re-
quires only that the parents be able to isolate their
personal conflicts from their roles as parents and that
the children be spared whatever resentments and ran-
cor the ts may harbor. : L
G.MOdE,::;ion: In the case of Mastropole v.-
Mastropole, 181 N.J. Super 130 (App. Div. 1981), where
a&therWhohadagreedmtolecunodyremarriedand
wughtjoinzcumdy.theburdenisoutbemovingpanr
to show that a significant change of circumstances has
occurred and that the change will be in the child's
interests.

*The in-camers interview: According to New Jersey Court
proceoding or armerasie peni s, ey diree thac ey
ing or seversble pert of a ing involv
welfare or starus of a child be caaducted in private. In fact.
smmwumuummw'.mm
it may order that the child not be present at triai: if the child's
testimony is necessary, the tesumony may be taken privately
in'chambers. A verbarim record must be made of 2l in-camera
proceedings, including in-chamber. test:mony by or interroga-

tion of a child.
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A. Statutory Overview:

L Interference with Custody: !_NLJ.S.A. 2C:134

ian) commitg the crime of in-
terference with custody if he/she:

child for the purpose of ing the other
pareat, guardian or lawfu] ian of custody
orvmtauon,ortoevadethecoun’sj!uisdicdon;

ing i or conceals the child
q toevaiethecour:’s' isdiction; or
()ARer.eismneeofatempomyorﬁmlorder
apecxfymcmstodyor\risiuﬁonr@t!.nkuor
eonceglstmnorchﬂdfromtheotherpmt.
&gu:rdunorlawful ian in violation of the
er.

crime punishable by a term of imprisonment of three

;,ﬁveyursonﬁneuptoﬂ.sworboth.‘rheo&'ender
mtlkomkemﬁmﬁonofaﬂumnableupem'
udmstsincunedbytheothgrparep:insemﬁngthe
child"s return. Most importantly, the presumption of

The affirmative defenses to g Prosecution under this
statute depend upon whether it ig 2 custodial parent
who takes the child oranothgrindividua.l.wherethe
individualisnotthecmmdmpmnt,theafﬁmﬁve
defenses are as follows: :

(a) The actor reasonsbly believed that the action
mnmmxytoptuemthechﬂdfmmhmi-
nent danger to his welfare. However, no defense
shall be available pursuant to this subsection if

28

-——rataa

gheutordognoc,assoonurmomblymc-
ﬁmblebutinnomntmomdmnuhour:aﬁer
taking a child under his protection, give notice
of the child's location to the police ent
ofthemunidpditywhmthechﬂdxuided.the
oﬁceoftheeountyprosecutorintheeonnty
wherethechﬂdrdded,ort.heDiviaiononouth
;ind Family Services in the Department of
uman 3
{(b) The actor reasonably believed that the taking
or detaining of the minor child was consented
tobytheothaparent.orbymtnthonzed' State

agency; or
(c) The child, being at the time of the taking or -
concealment not less than 14 years old, was
taken away at his own volition and without
purpose to commit a crimins} offense with or
against the child.
Whmthemdwdndhhngthed:ﬂdkthemdml
plrentothna.“rightotwnody.”itismlﬁxmaﬁve
defenseifthnparentmsoublybelievedhdshem
ﬂeeing&omimminentphy:iuldngu&nmtheother

Mofbothpmts.unlmtheemm.uponmse
shown, shall otherwise order. The court, upon appli-
eahonofmypemgonbehdfofmdxmm' rs, may

pmeeduretobenppliedinnﬂremonlmesufollowa:
Oneetheeounﬁndsthatthecusmdialparentmts
to move for a good-faith reason, it should then consider
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Correspondence may be addressed to the Practice Directorate, American
Psychological Association, 750 First S 2, Washington, DC, 20002-4242.

Introduction

Decisions regarding child custody and other parenting arrangements occur
within several different legal contexts, including parental divarce, guardianship,
_ neglect or abuse proceedings, and termination of parental rights. The following .
~7  guidelines were developed for psychologists conducting child custody .~ - . .- .
¢ evaluation, specifically within the context of parental divorce. Thiese guidelines -
build upon the American Psychological Associstion's Ethical Principlesof =
Psychologists and Code of Conduct ( APA, 1992 ) and are aspirational in int=nt.
As guidelines, they are not intended to be either s or exhaishive. The
goal of the guidelines is to promote proficiency in using psychological expertise
in conducting child custody evaluations. .

Parental divorce requires a restructuring of parental rights and responsibilities in
relation to children. If the parents can agree to a restructuring arrangement, .
which they do in the overwhelming proportion (90%) of divorce custody cases
( Melton, Petrila, Povthress, & Slobogin, 1987 ), there is no dispute for the
court to decide. Howevex, if the parents are unable to reach such an agreement,
the court must help to determine the relative allocation of decision making
' typically apply a "best interest of the child" standard in determining this =~ - -
~ ‘restructuring of rights and responsibilities.

Psychologists provide an important service to children and the courts by
provxdmgglc?npetent, objective, impartial information in essessing the best
intuutsofﬂxcchild;bydanonmaﬁngaclwsmeofdireoﬁonmdpmposein
conducting a child custody evaluation; by performing their roles ethically; and
by clarifying to all involved the nature and scope of the evalnation. The Ethics
Committee of the American Psychological Association.has noted that
psychologists’ involvement in custody disputes has at times raised questions in
regard to the misuse of psychologists’ influence, sometimes resulting in

- http/fwarw.apa.org/practice/childcustody htm! 06/22/2000
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complaints against psychologists being brought to the attentian of the APA '
Ethics Committee ( APA Ethics Committee, 1985 ; Hall & Hare-Mustin_ 1983 :
&'&Smummmm and raising questions in the legal

and forensic literature ( Grisso, 1986 ; Melton ef al. 1987 ; Mnookin, 1975 :

Qchroch. 1982 ; Qkpaku, 1976 ; Weithom, 1987). |

Particular compétcncis and knowledge are reqmred for child custody -
ions to provide adeqqate and appropriate psychological services to the

Psychologyishaposiﬁontomakesig:iﬁcantwmibuﬁonstochﬂd
decisions. Psychnlogiulda.taandexpmise, gained through a child

cvaluation, can provide an additional source of information and an additions]
pctspecﬁvenotoﬂmwiscrcadilylvaihbletothecomtonmtappmtobeh
'achild'sbcstinterest,andtlms'cmincrmethefaimessofﬂxe determination the
court must make. ,

Guidelines for Child Custody Evaluations f
Divorce Proceedings

L Orienting Guidelines: Purpose of a Child Custody Evaluation

1. The primary purpose of the evaluation is to asgess the best
psychological interests of the child.

lhepﬁmnyconsidmﬁoninachildcustodyevalnaﬁqniétoaqsés
theindividualandﬁmﬂyfadosthataﬁectthebstpmholo'gical )
4 ) intcrutsofﬂ:echﬂd.Mqrcspedﬁcquesﬁommayberaisedbyﬂm'
~ court. ’

2. The child's interests and well-being are paramount.

! Inachildcustodyevaluaﬁcm,ih:dﬁld‘sinmm:ndwen-bdng

2 arcpmmountheompeﬁngfotmﬁy.aswellasoﬂlﬂs.

-4 mayhavclegiﬁmateconcems,butthechild'sbwintcmstsmust
prevail.

4
,
Y
Y
A
MY
SN

*.3. The focus of the evaluation is on pareuting capacity, the
:’; :

htq:://www.apa.org/prac&cdchﬂdcustody.hnnl _ 06/22/2000
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psychological and developmental needs o_f the child, and the .
resulting fit. ' €,

In considering psychological factors affecting the best interests of
: » . - . 3 M'Q—"Z‘ ¥

‘Jevelopméntal needs of each fnvolved child This v Ve ERS &

 2ssessment of the adults' capacities for piFeGing Inchiding o~
whatever Kiiowledge; atuibutes, Skills, and ibilites, or Iack thessot.
are present; (b) an assessment of e psychological funétioiiig nd 7
developmental needs of each child and of the wishes of eachciild =, :
Where appropriate; and (c) an assessment of the functioRl BHIBLY- ¢ %
of each parent to meet these needs, including en evaluation ofthe <"

‘ iﬂmacﬁonbetyv_emeachadlﬂtandchild.h- -

o~
e

The values of the parents relevant to parenting, ability to plan for AT
the child's future needs, capacity to provide a stable and loving
home, and any potential for insppropriate behavior or misconduct
that might negatively influence the child also are considered.
. Psychopathology may be relevant to such an assessment, insofar as
it has impact on the child or the ability to parent, but it is not the

primary focus.

IL General Guidelines: Preparing for s Child Custody Evalustion

4. The role of the psychologist is that of a professional expert
who strives to maintain an objective, impartisl stance.

The role of the psychologist is as & professional expert. The

Psychologist does not act as a judge, who makes the ultimate

decisionapplyingthelawtoalltelenntevidence.Neiﬂurdoathe_ .
- psychologist act as anadvocaﬁngtttom'ey,whos_ttimtopzd‘sem ‘

hisorhcrcliazt'sbestpossiblemp.’lhepsygbologist,ina

S. The psychologist gains specialized competence.

A. A psychologist contemplanng pecforming child custody
cvaluations is aware that special competencies and

httn-lforerar ana arclaractice/childenctady htemnl QLI ION
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knowledge are required for the undertaking iking of such
evaluations. Competence in performing psychological
assessments of children, adults, and families js necessary but
not sufficient. Education, training, ¢xpetience, and/or
supervision in the aress of child and family development,
child and famity psychopathology, and the Impact of divarce

- on childrea help to ;ircparcthepsychologisttqpaxﬁcipatg" o

competently in child custody evaluations’ The psychologist
also strives to become familiar with applicable legal
standards and procedures, including laws goveming divorce
and custody adjudications in his or her state or jurisdiction.

3
£
g
:
§
¢
g
-
]

- and procedures. The Standards for Educational and
Psychological Testing ( APA, 1985 ) are adhered to in the

psychologist seeks additional consultation, supervision,

md/orSpeciaJizeqknowledge,mining,orexpeﬁminn I
chﬂdabu.sg;neglect,mdfunﬂ):violeneetoaddrﬁsﬂigse Lo

complex issues. The psychologist is familiar withi the laws of

6. The psychologist is aware of personal and societal bases and
cngages in nondiscriminatory practice,

mcpsychologistengaginginchﬂdcustodymluﬁonsismof
Bow biases regarding age, gender, race, cthnicity, national arigin,

— | 7. The psychologist avoids multiple relationships.

Psychologists generally avoid conducting a child custody
evaluzﬁoninaeeseinwbichthepsychologistservedina

' &etapcuﬁcmleforthechﬂdorhisorherimmedincfamﬂyorhas
had other involvement that may compromise the psychologist's
objectivity. Thisshouldnot,howcvcr,ptecludethepmhologist
ﬁomtaﬁfyinginthecaseasaﬁctwdmesseonceming&emcmof
ﬂlechﬂd.lnaddiﬁon,duﬁngﬁneeomseofachﬂdcusmdy o
evaluation, a psychologist does not accept any of the involved

hui:://www.ana.orefntacﬁcdchildcustodv.hmﬂ
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participants in the evaluation as a therapy client. Therapeutic
contact with the child or involved participants following a child
custody evaluation is undertaken with caution.

rd

A psychologist asked to testify regarding a therapy client who is -
involved'in a child custody case is aware of the imitations and .= -
possible biases inherent in such a role and the possible impacton
the ongoing therapeutic relationship. Although'the comt hay
require the psychologist to testify as a fact witness regarding
factual information he or she became aware of in a professional
relationship with a client, that psychologist should generally
decline the role of an expert witness who gives a professinal

\ opinion regarding custody and visitation issues (sec Ethical -
Standard 7.03) unless so ordered by the court.

pr

III. Procedural Guidelines: Conducting a Child Custody Evaluation

. 8. The scope of the evaluation is determined by the evaluator,
based on the nature of the referral question.

The scope of the custody-related evaluation js determined by the
nature of the question or issue raised by the refeming personorthe
: mun,mishhaemhmcdmaﬁmﬂ(hough.mmprehmsivec{:jlq"
cusmdycvalnaﬁomgmuanyreqnireanebﬂuaﬁonofmpmor .
guardians and children, as well as observations of interactions
betwecnthcm,thcsoopeofﬂxeassessmentinapar&cu]ucascmay
be limited to cvaluating the parental capacity of one parent without
attempting to compare the parents or to make recommendations.
Likewise, the scope may be limited to evaluating the child. Or a
psychologistmaybeaskedtoctiﬁqueﬂxeassmnpﬁonsand
methodology of the assessment of another mental health ‘
professional. A psychologist also might scrve as an expert witness
in the area of child development, providing expertise to the court
without relating it specifically to the parties involved in a case.

9. The psychologist obtains informed consent from all adult )
participants and, as appropriate, informs child parﬂdpm@ o

- In undertaking child custody evaluations, the psychologist ensures “
that cach adult participant is aware of (a) the purpose, nature, and
method of the evaluation; (b) who has requested the psychologist's
services; and (c) who will be paying the fees. The psychologist
informs adult participants about the nature of the assessment
instruments and techniques and informs those participants about
the possible disposition of the data collected. The psychologist
pmvidesthismfonnaﬁon,asappropﬁate,tochildxcn.tothemeut
that they are able to understand.

http:/fwww.apa.org/practice/childcustody html 06/22/2000
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10. The psychologist informs participants about the limits of
confidentiality and the disclosure of information,

A psychologist conducting a child custody evaluation ensures that
the participants, including children to the extent feasible, are aware
of the limits of confidentiality characterizing the professional -~ -
relationship with the psychologist. The Ppsycholbgist informs -
participants that in consenting to the evaluation, they are
consenting to di.sclom of the evaluation's findings in the context

11. The psychologist uses multiple methods of data gathering.
The psychologist stnvcs to use th? most eppropriate methods

12. The psychologist neither overinterprets nor inappropriately
interprets clinical or assessment da .

The psychologist reftains from drawing conclusions not

Supported by the data. The psychologist interprets any data from

validity, cautiously and conservatively, seeking convergent
validity. The psychologist strives to acknowledge to the court any
Iimitations in methods or data used. :

13. The psychologist does not give any opinion regarding the
psychological functioning of any individual who has not been
personally evaluated. '

This guideline, however, does not preclude the psychologisf. from
reporting what an evaluated individaal (such as thepsxcntori:hild)
has stated or from addressing theoretical jssues or hypothetical

interviews or tests, as well as any questions of data reliability and °. .

htlp:llwww.apa.orglpracticdchildcustody.hnnl
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questions, so long as the limited basis of the information is noted. .

14, Recommendations, if any, are based on what is in the best
psychological interests of the child. -~

Although the rofusxonhasnotmchedconsensusaboutwhetbcr
S ChOIO pUeht 10 MAREIECOn ,,-f'?'??"!‘:»”‘»"??,"-"f”" S

determination to ) ists are ohligafed to

\ It‘ the psychologist does choose to make cnstody recorumendsations,
\ these recommendations should be derived from gound

psychologwaldatamdmustbcbasedonthebestim«utsofﬂm
chﬂdmthepa:hculnrcase,kzcommendanonsmbasedon
articulated assumptions, data, interpretations, and inferences based
upon established professional and scientific standards.
Psychologists guard against relying on their own biases or
unsupported beliefs in rendering opinions in particular cases.

1S. The psychologist clarifies financial arrangements.

Financial amangements are clarified and agreed upon prior to

' commencing a child custody evaluation. When bxllmg for a child .
custody cvaluanon, the psychologist does not mmeprescnt hiser = -
her sexvices for reimbursement pmposes. . S

6. The psychologist maintains written records.

All records obtained in the process of conducting a child custody
evaluation arc properly maintained and filed in accord with the
APA Record Keeping Guidelines ( APA., 1993 ) and relevant

statutory guidelines. ' .

Allrawda&andmternewmfonnatmnaremooﬂedvaﬂlmeye
toward their possible review by other psychologists or the court,

wherelegallypmtted.vponreqmt,appmpmtempomue
madeavaxlablcmthcoomt.
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AACAP OFFICIAL ACTION

Practice Parameters for Child Custody Evaluatio

ABSTRACT :
MuMwmm‘mu;mummmmmwwum
sunounding a chikd custody disputa. The histocical basis of child custody end the various judicial presumptions that have
WMmmmmmmmmmmwhm
Wmmmmnmmmbﬂdﬂdmm«mmd,mw
mm«mmmmwnuadmmmrmm
mmmmmmmmmmmmdmnﬁ\gmd&-
mmm@mmmwmmmmmmwmmm

MM’MMM rolocation probiems, aivgations of sexus! abuse, anc adhances in
mm.m«mmmm“mmmmmhmm
describes the complete avaluation process, m_mmmmgmwmm
imerviews, writing the repart, and tastifylng in court J. Am. Aced. Child Adolesc. Psychiaty, 1997, 38(10 Supple-

Mwmwmmmmmmw-mm. M»pmm.

guidelines.

Because evalusting the needs of children and adalescents in
cbﬂdmdydispntaismmpﬁqmdaadnquimapeddked
knowiedge and techniques, practice parsmeners an be helpful
to clinicizns and, ultimarely, che families they cvaluace. These
pasameears take inta account that well-meaning, echical, and
" wetent dlinicians may approach this work in differenc
" 3. Howewer, certiin methodologies and clinical and
\'.;nic:!bcunda:ishsveemagedamtkm:ndmmted
in these paremecers. The recommendations in these
parameters are basic principles chat should be considered by
chinicians who petform custody evaluatons and consult with
judgesand artorneys. Just as compesent cinicians may vasy in
theic approaches <o cvaluadion, diagnosis, 20d trezement,
quaiified forensic cvaluarors may differ in their methods.

M'mm&@dbwahuﬂw

susior, and tre Work Growp on Qualisy Lises: Jobm E Dunwe, M.D., Chair;
M.D.. R Scors Berasir, M.D.. Williawm Brruet, M.D., Getl A Bermcresn, M.D.,
Ects Bryens MD. Owcar Bubaein, MD. Richard L. Greg, M.D.. Robers
King M.D, jacn Kinlen. MD.. Hewerieons Losnnend ML, SlGam Liconele,
MD.. fou McClellan, M.D., and Kailic Shass M.D. The authers shask Loc

Kaller. M.D., and Disme Schecky, M.D., far shcir houghefid reviens AACAP

: ®ve approved by the AACAP Council an
une &, 1997. They are aveilsble 00 AACAP members ex sne Corld Wide Wb
(wwnasscap.org). -
Reprn: requess 19 AACAL Communicetionr Deparomens, 3615 Wisonsia
sive. N W, Wasivingron, DC 20016.
0320-83567797/3610-00575/50.300/00 1997 by che American Academy
of Caild snd Adolescent Prychiacry.

Alchough these parameters are not meant to be followe&
exactly, they connain principles that should be followed when
performing child custody evaluations, which are often com-
plicated. .

UTERATURE REVIEW

mmmmduaed in 1993 and 1996 for the
term “child custody” in the titles of artides. Therefore, only
papess primarily concerned with child cuscody have been -

Historical Davelopment

Approxin: - dy one in two marriages in the United Staces
ends in divorce, affecting about 1,000,000 children per year.
Approximacely 10% of divorces involve cuscody lidgation.
Thousands of children, thereforc, are 2¢ the center of often

A number of suthors stress the importance of understand-
ing&tehimcidbaisofthemdydhpmmadeyn,
Ummeduﬁngtbgdinidan'smkofuudmldnga ‘
comprcheasive evaluztion, rendering s readable. hetptul
report, and, if necessasy, testifying ia courc. Haller (1981)

-md\:impomofpnp:ﬁngam:egyforthcwal-

nﬂoumdmmstpimmlmn’omdxnmormppon

- ouly one party to the dispute. Benedek and Benedek (1980)
- discuss the role of the experr and the importance of clinician

cducadon in the specifics of child custody evaluation.
Benedek and Scheky (1985) discuss child custody assessment

zad the “best interests™ presumption. Weithom (1987)

- ACAD. CHILD ADOLESC. PSYCHIATRY. 36:10 SUPPLEMENT. OCTOBER 1997 - - 1578
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It xions, mediadon is
19. _. argue chat mediation
zerests of children. Emery,
have found tha fachers ace
1w wich child suppore orders
r after fivigacion.

& litigaced cases not serded
cians to assist in the deter-
+ review of the court reconds
ases, Kunin, Ebbesen, and
t only rwo factors direcdy
d che recommendarions of
psychological well-being of
: mare 50 — than the eco-
1cly ask psychiatrises, psy-
for cheir opinions ghouc
opinions.

R

0 expands and complicares
weane issues of compecence.
‘important for the dinician
oles and o keep these roles
énngﬁucndﬁhtuﬁ:ew&
aiz  d complicaces boch
em... 983).

alisc (Gindes, 1995) is eru-
dan with a background in
texent musc demonscrate
ding an cagaging interview
wnd i .

issues, <
s ar agenes fot children and,
:ats oc guacdians in the
, the forensic evaluacor,
25T interess, repores to the
: than w the pactics being
w forensic evaleation is not
child bur to provide objec-
pinians o help the curc
ensic evaluators musc be
chis, in full, w0 all parties
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CHILD CUSTODY EVALUATION

Echical issucs are frequendy encouncered in foreasic eval-
vations. The potential evaluaror must consider whether he or
she has biases or prior iavolvement with any of the partes
involved in the case cthac might alter the professionalism of
the evaluation. The evaluacor must have sufficient time to
complete the cvaluation in 2 dimely manner and adequate

scheduling flexibility 1o work with the judicial syscem. -

Mﬁa@ée&s&r&mﬁc«du&ommuanﬁyh@w
than for dinical creamment, fees should not be exorbitant but
should be withia the community standard. The evaludror, in
dmocaﬂdmm.shoddnotrcfamyohhcpuﬁa
tohimsdforheuelfformemaﬁcrthemdyeval-
uaton to avid a conflicr of inrterest.

AREAS FOR ASSESSMENT
A aumber of issues are commen to many, if noc all,

custody disputes and frequendy arise during che evahuations.
I these issues are noc raised by the familics, the dinician
dxou!dinﬁmdixusionabouuhem.&ﬂec&ngdmon

dmﬁnmmﬁdsa”undhﬂs&rthcﬂﬂmt’sqinﬁot\s‘

and recommendarions.

 Contirwiity end Quality of Attachments  *

The assessment of the quality of the attichments becoveen
the parents and the children is the centerpicee of the eval-
wadan. In the opinion of most courzs. the concipe of “che
bctintmuof:héchﬂé‘hasumud:mdowkhchc
yamt-dﬂdxdadon:hipuvwidxdxev:ﬁdhyofud:pmt's
plans for the child. The evaluacor should assess the
pumbchﬂdmmedoumgnh:andpmmd:eopp«a
auniies for the child to mainaia continuity with steachment
figures, and consider how these armachments should enecr jato
the forensic recommendations (Rurter, 1995).

Preference

The child’s scaced preference of where he o she would
racher live also may be an issuc (Alexander and Sichdl, 1991,
de:lnu.B??).)\ldgesundmgivemwdghtmmd
pm&:mwbendzed:ﬂdisuymafqeorouc&mﬂ
children infrequendy valunteer 2 peeference. When they do,
the evaluator should assess its meaning and whether che child

‘ame o chis opinion freely or was rchearsed of heavily
‘influenced by a parenc (Yaces, 1988).

Parental Alienation

There arc dmes duting & custody dispute when a child an
become extremely hostile toward one of the parencs, The
childﬁnd:nmhlngpo:i&vcinhisotheudaﬁomhipwiduhe
parent and prefers no contact. The evaluaror must assess chis
tpp:malien:donmdfotmahypodxsisof'iccdgimmd

Yc Y. 36:10 SUPPLEMENT. OCTOSER 1997 598

8s83 P.@?v

TODY EVALUATION

a judge’s derk, or '3

strals coming from a
nanes the child inter-

lucx che evaluarion as
tvocate for the best

fmaximize credibilicy -

pordng and moni-

«t of fees should be
arefully. If the eval-
on a private basis, 2

638

i mineai




EXHIBIT G




- High-Cobflict Custody Cases: |~~~ -
- - Reforming the System for Children
Conference Report and Action Plan®

Conference spansored by the American Bar Associatioq
Fawily Law Sectiop and The Johuson Foundation :

. ??iiiéty.fonn}ﬁvolved,ﬁomthelegumdmgﬁulheaim;mfessinmls :
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meate] health professionals need .to adopt new models for resolving
family dispates that focus on the Welfare of children.




aeasingorsiqgmiﬂglevqls.ofgonﬂict, besensitivewﬂ:eﬁghtsand )
privacy ofin_d,ividnals_angbe prepared to_intervene to the extent pec. .

Akgyplmtfofﬁxe_dw@lopmentmdimphnmﬁmofamodd
maddxcsshizh-couﬂiethswdycaeuisthemmbmveeﬂ’omoﬂhe
bench, bar and health professionals. Our report makes recom-
mendnﬁonsinspeciﬁcmgoﬁesaoeachofmsemsandisd&
signed to stimulate action by ardculazting “‘operational principles™ that
can form the basis of palicy and changes. .




392 Family Low Quarterly, Volumne 34, Number 4, Winter 2001

I. MENTAL HEALTH PROFESSIONALS

Basje Principle: Mentsl health professionals should take 2 proactive
1ole in developing a community that supports Tesponsible, healthy par-
. enting and ip developing resources and abilities to meet the needs of

~ Separating, never mamjed, and divorced families, - e

b) Themantallmlthoommnnixymbedmabou:mdmpectthc
roleboundaﬁzsandmpomihﬂiﬁudmu-einvolvedinthe
ofdivorceandseparaﬁm,tﬂstlngﬁishing ong roles of evaluator,
thaapin,pgremmdinma:.medimarbimrmdomerpmf«-
sionals involved in the case. . .

o) Menull.walﬂ:pmfusimhlhould.incambonﬁonwithotheuw

_viceprovidersmdMys,comidqwaystncomarYethefag- .

2) Improve Child Custody Evaluations

%) Child custody evaluations should be neutral and jnclnde- evalna-
tinnsofbodzparemsandnllchﬂdrenandbcundmahnwid:&e
agxeemmuftb:pmmdﬂlecbﬂdten,iflppmpdate,mby
court arder.

b) A“ehildcustodycvaluaﬂon”iscompamivemdfocuswonﬁmﬂy
relationships, parental capacities, and the needs of the-children. In
contrast, 2 “‘parental capacity evaluation™ focuses On one parent.
A “parental capacity evalustion” ghould not be confused with a

“child custody evalustion.” A “child custody evaluation” requires. <. - i

-thevolnnm:yo:comt-ordaedpa:ﬁcipaﬁonofbomparmu andthe . .




c)

e

Reforming the Syscem Jfor Children 593

Children. A “paréntal cepacity evaluarjon® can be condncted on
behalf of one parent alone. .

Qualifications for child custody evaluators should be uniform and
cach state should have a court rule or statute establishing these

o _tidnkindivo:éepro@dings.’- SR

Child custody evalnators shonld have training and continning edu-
cation in televagta:easincmmngthcdiffaenﬁaﬁon of different
types of conflict; thainq:actofconﬂictonchildandadundevel-
opment ead fonctioning; child-interview techniques; custody eval-
vation protogols; domestic violence; child abuse and neplect; -
mbstanceabnse:andbasicpﬂndp]es of child cuswdy law aad pro-

(1) Avoid technical jargon. _

(2) Accentnate positive parental attributes as well asnegative opes.

(3) Avoid adding to _thef,amﬂy'ashamebysﬁgmadm'qg or blaming
parents or children, . _

(4) Psychiatric disgnoses should not be used unless they are rele-
vant to parenting.

(5) Legaltumsshouldbeusedoulywhmmaxy.

©) Kmﬂdngamommd_aﬂmtoﬂzecomresmﬁngaparea}ing
Plan, reports lhopldpuoﬁdcclzar.demﬂe;lrecommgndmm .
that are consistent with tha health, safety, welfare and best in- _
terest of the child. *- :




@) Evalustors shonig cousidet whether, when and how they should - -
3 o .Pmm
or children s a way of reducing conflicts. When feasible, eval-

uators shall consider meeting with the pareats to share obser-
vadonsandmcmmdaﬁonsnthamaqleaﬁngthntoxhe

. .. _mtpﬁhthbemw: - ~.'-_: -_ R - :'.-‘..-:."'.'- - N {,:v.}l
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II. LAWYERS
Basic Principle: Lawyers should take g proactive role in reducing

: Conflict Resolwsion
2) ,Lawyers should diligently exerci'setheircounsel_ing function in as-
sisting their clients to avoj inappmprimconﬂictindalingwiﬂ)
custody-related issues, including the ways in which the parties and
ooqnsdgmsﬁeﬁﬁgaﬁon.hwyusshoulddiscuéydﬂzdhntpat-
’;entsthemgnﬁveeomequmesofcnsmdyconﬂimﬁd i
ontﬁdrchild:m.andshmndadvisepmmsaboutﬂ:etnihbﬁity
of resources to reduce conflict -

b) Lawyeruhom:ldiscusslltumﬁvestoliﬁgaﬁoh,auchumcdiaﬁon.
with their clients. : .
©) Asasenqalmlc,hwmahould:ncomgcthdxcliemsweoop-

erate with forensic custody and mental health evaluations,
d Lawershavendutyuoxealisﬁemycvdmtemd:cﬁent’scaseand
not raise false expectstions. .

1) The Lawyier's Responsibitiy 10 Promoe }

€) Lawyers should encourage eadly comtinbavenﬁomstoidenﬁfyls- .

suesinbigh-eonﬂictmscsmdshouldrefudimtsmmm
xesmnces-andmocessesmhclpthcmrsolvethdroonﬂimounide
. - mecomtoom..' S S :
R 5] Luwyem:hénldqsqistom.ahotqudmecounhﬂpe&mdy" )
do:uminingthe'bminmmof._theéhﬂdbyédopmﬁngindeﬁn-
ingand-linﬁﬁnz.ﬂ:eissu'es,pmcedmes, &nd evidence necessary 1o
deoeuninzdmbestim:estofthechﬂd. .
) hwmshouldmdnuhadvildmanorandeacomageﬂndtcﬁ-

bh) Lawyecs andpgxﬂashonldnotusethemedia, ¢hild protective ser-

i) Lawyersshouldbeminedincwddevclopmenx,chﬂdabmcand
Jeglect, domestic viclence, family. dynamics, and altemative con-
ﬂictrcsolndon-ndbeknm'vledgeable about cross-disciplinary -
sues affecting their high-conflict custody cases, such as competen-

-3 Liwymxhou!ddevalopandbnddpmin';pedﬂco;ﬁnuinglegai
education programs for-high-conflict custody cases and encotirmge
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b)

¢) Juri

0

b)

3)‘Edzical Considerations
The legal ion should develop protocols for working with
unrepcesented oafsosmg parties in high-conflict cases.

lheedﬁcalxuluabouldbéxeﬁsedwdevﬂopwmhupe-
ciﬁcbmeeonm:of&mﬂth,m«aﬂaﬂytoinchdemlawmw
promote achievement of the collahorativ:, Cooperative principles.
st forth above, . - - S T

!‘Q‘x‘«lf“"

oﬂ:c:inaﬁmelymannerinthebqtinlemtsofﬂneirchﬂdxm T
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3)

b

3) Appropriate Selection of Judges

Judges hendling high-conflict custody cases should have special-
iaededncaﬁmandn'ainingondymmicsofhigh-conmaeeseaand




&)

b)

d)
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should provide additions] educational materials to Patents who
chose to proceed Pro se. Jf pareats nead counsel but are indigent,
counse] should be appeinted. )

3) Snucmrql Changes

:Cmirtsslhoﬁld';_. inue to explors ways wcwrdmatzservxces,re- :

duce frapmentation and provide contingity and consistency for a
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SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION-FAMILY PART

COUNTY
DOCE@I ﬁo. FM-

{

Plaint, - CIVIL ACTION
CASE MANAGEMENT ORDER
s Pursuant to Rule 5:5-6
Defendant ’
‘This matier being opened to the Court on . 2001 .

(2) during a case management conference befare:

(b) during atelephanic conference vith:

(c) by consent of both attomeys

~" Piaintf being represented by . . ottheftmof,____
< - ~“and the Defendant being represented by
fthe Arm of

and gaod cause existng for enty af this Order, ) C )

T iSonthis day of ,ZO_QLORDEREDMﬁteaboveﬁdedmamris'asigned
1o the following frack. (if custady is In IsSue the czse shall be placed on the Priority Track)) -

t

A EXPEDITED TRACK (Discavery shall not exceed 90 days) . :

if *A” checked go directy to Page3. d

B. STANDARD TRACK {Discovery shall not exceed 120 days)

C. PRIORITY TRACK (Oiscovery to be set at first Case Management Conference) ° 2

0. COMPLEX TRACK (Discovery to be set at first Case Management Corderence)

IT FURTHER APPEARING that on the issue of Custody and Parenting Tim¢

There ace no children. The children are emancipated.
All issues retating to Custody and Parenting Time have been resolved pursuant to the Custody
and Parenting Time stiputation attached herets
Custady is inissue. DV Order in effect:’
2 The matteris referred to Custody/Parenting Time mediation.
The Custody/Parenting

—— The Time Plan, required pursuant to R, 5:8-5 is sttached heretofor wil be submitted p
by . o
Mediotcrrshall & covecluded (,q —_— lualess otherwe {x'fmJ-!? Lot
— nmmsammnsmmumissuesmhdsp&m
© " ctadSupport CounselFees Cause of Action
— Nimecny _ Medicallnsurance Other issues:
Equitabla Distribution Life Insurance

{T IS FURTHER ORDERED that the folaving be furmished no later than the dates Indicated:
) Case Information Statement fled? Plaintiff (Yes No___) ~ Defendant (Yes No___)
CIS to be fied by Plaintff____Defendant Both___ by, 2003

O PlainGfiDefendant/Bath-shalt propound Intsrrogatories/MNotice ta Produce by 2001

(J PlaintifffDefendant/Bath-shall answer interrogataries by, 2001

-

'E-x Ll t H/

SEP 29 20801 18:2S '
201 845 6799 PAGE.3S
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L INN!:.KL_X Lanviiaondexwiopy @ 036
O PlaintififDefendant/Both-shall complete Depos:hons bv i . 2001 .
{3 Plaintif’Defendas Both-shall produce proof of bank acaount balances, penswn or aﬁer records sud\na;s. T )
bv 20
CJPh&ﬁﬁDehn¢mﬂBdhsﬂﬂakm
Date Joint or Court  Pfaintif  Defendant Cost Paid by
(00/00/00)  Appointed Expert Expert  Expert ‘e
Real Estate appraissis to be completed by {1 o {1 {1
\ . .
Parsonalty appraisals to be completed by {1 ’ - ) {1 [1
Buslness appraisals t be completed by t1 . R O A U
Pensian appraisals ta be completedby  __ gy == - -rnL .l ' .
—. . =
Other (Expert Reports or related issues): . - - o .

swbit

SEP 835 2091 18:25
201 845 6799 PAGE. 36
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(T 1S FURTHER ORDERED that this mattsr shall be schedued before the County Early Setiement Panef an
-, 20 Q 1 . at . I3 S

[T 1S FURTHER ORDERED that a secand Case tanagement Conference has beea scheduled on
L2001 ,at , before,

{T IS FURTHER ORDERED that all mefions, emergent epplications, plenary hearings and the ultimate trial of this
matter.ifnecemy,shaubehandedpydudge "~ Alfuture correspondencae to the Court ghall be
forwarded ta the Judge assigned. The attorney appearing In Priority or Complex Track Cases should be famitlar<h
and hava full authority to participate in the case.

IT 1S FURTHER ORDERED M
Creloae T T " * " " yial Date To Be Determined
e e ' ©, Wudge's  o”
Signature) . . . © . .
- We hereby consentto the form andentty . b}
of the within Order. .
Attarney for Plaintift ' , Attomey for Defendant
Attomey Address:, : Attormney Address. . -
Phone: Fax No. _ Phone; Fax No.
tmportant

DO NOT provide the address and telephone number of a party {f a Domestic Violce Restralning Ofider is In effect.

Plaintitt; _ Defendant:
Address: Address:
1 w—
Ptione: Fax No. Phone: Fax
No.
Social Security No. Sacial Security
No.,

Eihilit H

SEP @S 2001 18:25

281 845 6799 PAGE. 37
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